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STRAIGHT TALK: THE IMPLICATIONS OF REPEALING
“DON’T ASK, DON’T TELL” AND THE RATIONALE FOR
PRESERVING ASPECTS OF THE CURRENT POLICY

MAJOR SHERILYN A. BUNN*

“There is a certain relief in change, even though it be
from bad to worse! As I have often found in traveling in
a stagecoach, that it is often a comfort to shift one’s
position, and be bruised in a new place.””

I. Introduction

After graduating at the top of his class at the U.S. Military Academy
at West Point with degrees in environmental engineering and Arabic,
Infantry Second Lieutenant Daniel Choi proceeded swiftly through
Airborne, Air Assault, Ranger School, and the Scout Leader’s Course.?
He then completed a 15-month deployment to the “Triangle of Death” in
South Baghdad, Irag, where he served with the 10th Mountain Division
as an lragi-Arabic language instructor.®> Now-First Lieutenant (1LT)
Choi left active duty in 2008 and attended Harvard University while
continuing his military service in the New York Army National Guard.’
After falling in love with another man, 1LT Choi became concerned with
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L WASHINGTON IRVING, TALES OF A TRAVELLER, at Xi (1824).

2 See Charles Karel Bouley, Why is Obama Firing Dan Choi?, HUFFINGTON PosT, Oct. 6,
2009, http://www.huffingtonpost.com/charles-karel-bouley/why-is-obama-firing-dan-c_
b_311084.html.

1d.

4 See T.M. Lindsey, Lt. Dan Choi: “Don’t Ask, Don’t Tell”” Is a “Disease of Shame,”
lowA INDEP., Feb. 2, 2010, http://iowaindependent.com/28399/1t-dan-choi-don%E%80
%99t-ask-don%E2%80%99t-tell-is-a-%E2%80%98disease-of-shame%E2% 80%99.
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the military’s policy on open homosexuality.” Volunteering as the
spokesperson of “Knights Out,” a group of West Point alumni who
support open service of lesbian, gay, bisexual, and transgender (LGBT)
servicemembers in the armed forces,® 1LT Choi appeared on MSNBC’s
Rachel Maddow Show on 20 March 2009, and announced to millions of
the show’s viewers that he was gay.” Within a matter of months, a
military board composed of four officers recommended that 1L T Choi be
discharged from the military for making the televised statement in
violation of the military’s “Don’t Ask, Don’t Tell” (DADT) policy.?

Despite the fact that the board had not finalized its recommendation
and no separation had been directed, 1LT Choi commenced a new “full
time job” publicly protesting the policy.” With a calendar of public
speaking engagements, gay pride parades, and protests, Choi stood out
among several of his similarly-situated peers to become the poster-child
for repealing DADT.?® A strong, physically fit, mentally-agile, and
combat-tested officer, Choi garnered the support of many influential
people in Washington, D.C., as well as some of his fellow Soldiers."
After months of publicly fighting DADT, Choi, along with many LGBT
servicemembers, celebrated the Commander-in-Chief’s State of the

5> See Delena Wickerson, Dan Choi and Matthew Kinsey: The Story Continues, 10,000
CoupLES, Nov. 30, 2009, http://10thousandcouples.com/issue/december-2009/article/
love-and-romance-dan-and-matthew (describing 1LT Choi and partner Matthew Kinsey’s
courtship).
® See Mission Statement, Knight’s Out, available at http://www.knightsout.org/ (last
visited Mar. 28, 2010). “Knight’s Out is an organization of West Point Alumni, Staff and
faculty who are united in supporting the rights of Lesbian, Gay, Bisexual, and
Transgender Soldiers to openly serve their country.” Id.
7 See Interview of Lieutenant Dan Choi, Mar. 18, 2009, available at
http://www.msnbc.msn.com/id/26315908/#29807116 (last visited Mar. 28, 2010).
8 See Martin Wisckol, Military Board Calls for Discharge of Gay Tustin Soldier, ORANGE
COUNTY (BETA) REG., June 30, 2009, http://www?2.ocregister.com/ articles/choi-military-
don-2480161-gay-national. The discharge recommendation followed hours of
deliberation and consideration of over 260,000 letters of support. Id. Currently, the
L\lational Guard bureau has not made an official decision. Id.

Id.
10 Between 1 April and 27 June 2010, 1LT Choi scheduled nine public speaking events.
See 1LT Dan Choi’s press kit/calendar, available at http://www.ltdanchoi.com/press.html
(last visited Mar. 28, 2010). From March 2009 to the time of this writing, 1LT Choi has
participated as a public speaker in opposition of DADT at over fifty conferences, gay
pride marches, and gay rights protests. See 1LT Dan Choi’s Biography, available at
http://www. ltdanchoi.com/bio.html (last visited Mar. 28, 2010).
11 gee Wisckol, supra note 8. During his statement to the administrative board, Choi
declared he was speaking for “. . . all the deployed soldiers or anyone who feels isolated,
that indeed NO soldier stands alone.” 1d.
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Union address, in which the President publicly demanded repeal of the
policy."

Only weeks later, on 2 February 2010, Secretary of Defense Robert
Gates and Chairman of the Joint Chiefs of Staff, Admiral Michael
Mullen, voiced their personal objections to the policy and announced that
the armed forces would commence a year-long study to better prepare for
the repeal of DADT."® With Senate hearings underway and some of the
highest ranking military officers ready to defend personal beliefs at odds
with a majority of the military,"* many expected exhilaration and
celebration from opponents of the ban that their day had finally arrived."
Events soon demonstrated that this was far from reality.

On 18 March 2010, unsatisfied with the pace of congressional efforts
and perceiving limited presidential support, 1LT Choi mobilized with
Captain Jim Pietrangelo, an officer who had already been discharged
under DADT, wearing the Army Combat Uniform. Flanked by nearly
one hundred protesters, Choi hugged the gate surrounding the White

12 See Remarks by the President in the State of the Union Address, Jan. 27, 2010,
available at http://www.whitehouse.gov/the-press-office/remarks-president-state-union-
address (last visited Mar. 28, 2010). President Obama pledged during the 2010 State of
the Union Address, “[t]his year, | will work with Congress and our military to finally
repeal the law that denies gay Americans the right to serve the country they love because
of who they are. It’s the right thing to do.” Id.

13 See Barbara Starr, Gates: Pentagon Preparing Repeal of “Don’t Ask, Don’t Tell”
Policy, Feb. 2, 2010, available at http://www.cnn.com/2010/POLITICS
/02/02/gays.military/index.html (last visited Mar. 28, 2010). In his statement before the
Senate Armed Services Committee, Admiral Mullen said it was his “‘personal belief” that
‘allowing gays and lesbians to serve openly [in the military] would be the right thing to
do.” Id. Additionally, Secretary Gates testified, “The question before is not whether the
military prepares to make this change, but how we best prepare for it . . . We have
received our orders from the commander in chief and we are moving out accordingly.”
Id.

4 On 18 March 2010, the following witnesses testified regarding their beliefs about
current application of DADT and the potential impact of DADT’s repeal: General John
J. Sheehan, USMC (Ret.), Former Supreme Allied Commander, Atlantic, and Former
Commander in Chief, U.S. Atlantic Command; Michael D. Almy, Former Major, U.S.
Air Force; Jenny L. Kopfstein, Former Lieutenant Junior Grade, U.S. Navy. See Witness
List for the U.S. Senate Armed Services Committee hearing, Mar. 28, 2010, available at
http://armed-services.senate.gov/e_witnesslist.cfm?id=4476 (last visited Mar. 28, 2010).
15 See Joe Solmonese, U.S. Senate Committee Hears Testimony from Military Veterans
on “Don’t Ask, Don’t Tell,” Mar. 18, 2010, available at http://www.hrc.org/14212.htm
(last visited Mar. 28, 2010). Joe Solmonese, as President of the Human Rights Campaign
(HRC) organization, “hailed” the discussions at the Senate Armed Service Committee
hearing on DADT and the military veterans that addressed the dilemmas posed by the
current application of DADT. Id.
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House and received assistance handcuffing himself to its iron bars in an
effort to “send the President a message.”*® Reminiscent of a martyr,
Choi now declared war on the Commander-in-Chief in a series of acts
that violated not only the civilian law of the District of Columbia,*’ but
ones—that even the freshest West Point Plebe is trained from the first
days of indoctrination'® are—in defiance of the Uniform Code of
Military Justice.'®

After his arrest and booking, 1LT Choi pleaded “not guilty.”®
Opting for a public trial, rather than paying a fine, Choi solemnly
announced to the public:

There was no freer moment than being in that prison. It
was freeing for me . . . but the message was very clear to
all of the people who think that equality can be
purchased with a donation . . . . We are worth more than
tokens. We have absolute value. And when the person
who is oppressed by his own country wants to find out

16 Killian Melloy, Lt. Dan Choi’s White House Arrest Sparks Debate About HRC’s
(Non?) Activism, Mar. 19, 2010, available at http://www.edgesanfrancisco.com
/index.php?ch=news&sc=&sc2=&sc3=&id=103647 (last visited Mar. 28, 2010). At a
public protest rally sponsored by HRC, Choi gathered protestors for his march by urging
continuation of the protest at the White House. “You’ve been told that the White House
has a plan. . .. But we learned this week that the president is still not fully committed . . .
. Following this rally, I will be leading [the protest] to the White House to say ‘enough
talk.”. .. l'amstill standing, | am still fighting, | am still speaking out, | am still gay.” Id.
7 Choi was cited with a violation of the District of Columbia Municipal Regulations,
providing that “[n]Jo person shall fail or refuse to comply with any lawful order or
direction of any police officer, police cadet, or civilian crossing guard invested by law
with authority to direct, control, or regulate traffic. This section shall apply to
pedestrians or to the operators of vehicles.” D.C. MuN. REeGs. tit. 18, § 2000.2 (2010).

18 5ee U.S. Military Academy at West Point, Admissions Information for Plebe Summer,
available at http://admissions.usma.edu/prospectus/wpe_military.cfm (last visited Mar.
28, 2010) (“The bulk of ‘hands on’ military training occurs during the summer.
Freshmen, or ‘plebes,” begin their West Point experience with Cadet Basic Training.
This six-week program of instruction focuses on basic Soldier skills and courtesies,
discipline, personal appearance, military drill and ceremony, and physical fitness.”).

% Under Article 88, Uniform Code of Military Justice (UCMJ), “Any commissioned
officer who uses contemptuous words against the President . . . shall be punished by
court-martial.” MANUAL FOR COURTS-MARTIAL, UNITED STATES pt. 1V, { 12 (2008)
[hereinafter MCM].

% Eye Conant, This Is My Mission, Mar. 22, 2010, available at http://www.newsweek.
com/id/235290 (last visited Mar. 28, 2010) (“Choi and Pietrangelo spent one night in jail.
Both men appeared in court the next day, in shackles and handcuffs, and pleaded not
guilty to the charge of failing to obey a lawful order. A trial date is set for April 26.”).
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how to get dignity back—being chained up and being
arrested—that’s how you get your dignity conferred
back upon you.?

Lieutenant Choi continued, growing visibly agitated:

And so | think that by actions, my call is to every
leader—not just talking gay leaders—I’m talking any
leader who believes in America, and the promises of
America can be manifest. We’re gonna do it again. And
we’re going to keep doing it until the promises are
manifest. And we will not stop. This is a very clear
message to President Obama and any other leader who
supposes to talk for the American promise and the
American people. We will not go away.?

With these comments, 1LT Choi’s defiance marked a new era in DADT
reform attempts. Threats, violations of civil and military law, and public
comments against the President now characterized the posture of this
commissioned officer. Respectful dialogue had devolved, with many
proponents of DADT’s repeal wondering whether 1LT Choi’s deeds had
undone decades’ of coordinated efforts and sacrifices.?®

Especially now, as policymakers contemplate the elimination of
DADT, 1LT Choi’s actions are relevant, not just because of his personal
history and message, but, more importantly, because of what these
actions signify on a larger scale. Lieutenant Choi’s tactics demonstrate
the powder keg waiting to erupt in the face of any policy change
instituted without a cautious and deliberate plan. Will there ever be
enough accommodation to satisfy the opponents, or will the threats and
defiance by 1LT Choi and his followers continue on each point of
contention as an eventual plan takes shape? Ultimately, time will tell.
However, this most recent episode foreshadows the controversy, high
emotion, and conflict facing an already thinly-stretched military in the
wake of an impulsive repeal. Now more than ever, it is critical for the
nation’s leadership to consider the second- and third-order effects of

2 joe Sudbay, Dan Choi and Jim Pietrangelo Are Out of Jail, Plead Not Guilty. Dan
Says: “We will not go away,” Mar. 19, 2010, available at http://gay.americablog.com/
2010/03/ dan-choi-and-jim-pietrangelo-are-out-of.html (last visited Mar. 28, 2010).
22

Id.
2 5ee Melloy, supra note 16.
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DADT’s repeal. They must consider the context of the international
armed conflicts in progress—and on the horizon—that surround our
armed forces, as well as the need for a unified defensive armed force.

This article contemplates a range of issues surrounding the possible
repeal of DADT. Part Il explores the scope and inherent limitations of
any change to the current policy. While some presume that elimination
of DADT will automatically invalidate various military administrative
and criminal provisions, this part considers the fundamental difference
between statements, acts, or marriage—the inconsistent and
incomparable behaviors now prohibited by DADT. For example, the
momentum surrounding the repeal efforts have centered around those
servicemembers subject to separation merely for openly stating their
sexual preference—those who claim that they must lie about themselves
in order to serve*® These debates have not touched upon a
servicemember’s right to sexually proposition another member of the
same sex, display homosexual pornography, or engage in sexual acts
now prohibited by a wide array of criminal statutes that are equally
applicable to heterosexual servicemembers. Here, especially, it is naive
to assume that a statement of one’s identity automatically is part-in-
parcel with deliberate and calculated physical conduct.

Part 111 addresses issues of applicability. The key question here is
whether any policy change can adequately and proportionately address
concerns related to bisexual and transgender servicemembers or recruits.
As only one example, consideration of the “T” aspect of “LGBT”
requires exploration of unique psychological needs related to Gender
Identity Disorder, the complications of hormonal treatments, and the real
possibility of gender reassignment surgery—with its requisite mental
health evaluations. If legislators paint with a broad brush, assuming that
repeal applies equally to all sexual minorities, they must be able to
address such complex biomedical and psychosocial concerns.

Part IV addresses the interrelationship between non-legislative
provisions in housing and other benefits and legislative changes. This
part considers, for example, the dependence of criminal statutes like

24 present and former servicemembers, such as First Lieutenant Dan Choi, Michael Almy,
James Pietrangelo, and Jenny L. Kopfstein, assert that DADT forces them to lie about
themselves in order to serve in the military. See, e.g., Chuck Colbert, DADT Subject to
Hearing, Protests in DC, SF, BAY AREA REP., Mar. 25, 2010, http://www.bayareareport
er.net/news/article.php?sec=news&article=4655.
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wrongful cohabitation on modifications to the living arrangements of
servicemembers who self-identify as homosexual. After exploring these
non-legislative considerations, Part V considers additional organizational
accommodations that may be necessary to effectuate repeal, such as
separate housing, changing areas, or shower facilities.

Having exposed limitations of many implicit assumptions about
repeal of DADT, and the host of administrative and organizational
changes that will inevitably influence the reach of any legislative action,
Part VI addresses the experience of foreign nations repealing similar
provisions and the inapplicability of their experience to the United
States.  Part VIl explores the problem of inconsistent statutory
definitions of key terms like “husband and wife,” “marriage,” and other
concepts related to the LGBT community. This Part also considers
important lessons from state jurisdictions, which collectively signal the
great difficulty—if not impossibility—of developing equitable, all-
encompassing definitions. Completing the overall consideration of
precursors to and issues surrounding specific legislative changes, Part
VIl explores the constitutional dimension of DADT repeal, including
the application of Lawrence v. Texas® and its recognition of privacy
rights in adult, consensual, sexual activity, as well as concerns over the
implications of voir dire and the right to a fair trial.

Part IX contemplates the effect of DADT repeal on the marital
privilege now recognized in Military Rule of Evidence (MRE) 504,
especially in light of varying types of unions now permitted in some, but
not all, jurisdictions. Part X next explores a range of military criminal
provisions that might be affected by the repeal of DADT, including
adultery, bigamy and polygamy, wrongful cohabitation, and other
offenses that would impair good order and discipline in the armed forces
or which would be service discrediting under the provisions of General
Article 134. Part XI addresses a full range of additional policy
considerations, from faulty analogies to racial integration and partial
integration of women to misplaced reliance on statistics about
homosexual discharges from the armed forces. This article concludes
with an eye toward mission effectiveness and a plea to withhold
sweeping changes until a time when failed experiments in political
correctness will not accrue to our enemies on the battlefield and result in
the unnecessary loss of American lives.

%539 U.S. 558 (2003).
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Il.  The Potential Scope of Repeal: Homosexual Acts are Not
Necessarily Related to One’s Identity and Can Be Addressed in an
Entirely Separate Manner

As noted by one historian, “[i]t is clear that a common way of life
involves a common view of life, common standards of behavior, and
common standards of value.”® A universal approach to sexual
expression in the military, whether by heterosexuals or homosexuals is
essential to both unit cohesiveness and the espirit de corps necessary to
fight our enemies and win. Now challenged with the repeal of DADT,
the military must tackle how and to what extent homosexuals are
integrated into the armed forces by balancing the need for common
standards in military life necessary to accomplish the mission.”” At all
times, no one can lose sight of the fact that military service requires
servicemembers to exercise a tremendous degree of restraint over their
verbal and physical expressiveness to meet countervailing necessities of
military readiness.?

The repeal of DADT poses multiple issues for the armed forces that
touch on moral, fiscal, political, and practical effects of integration.
When deciding how and to what extent homosexuals will be integrated
into the armed forces, several questions must be addressed. First, who
should be the ultimate decision-maker for aspects of repeal? Should it be
the Commander-in-Chief, the military leadership (as a group or
individually), the U.S. Congress, society, some other entity, or a

BWILLIAM J. BENNETT, THE DEVALUING OF AMERICA: THE FIGHT FOR OUR CULTURE AND
OUR CHILDREN 25 (1999) (quoting Christopher Dawson).

" This balance is required in several dimensions of personal, physical, and spiritual
expressiveness. For example, Soldiers are prohibited from publicly displaying body
piercings, to include areas as the “tongue, lips, inside mouth, and other surfaces of the
body which might not be readily visible” when they “in uniform, in civilian clothes on
duty, or in civilian clothes off duty (this includes earrings for male soldiers).” U.S. DepP’'T
OF ARMY, REG. 670-1, WEAR AND APPEARANCE OF ARMY UNIFORMS AND INSIGNIA { 1-14c
(3 Feb. 2005).

%8 See Parker v. Levy, 417 U.S. 733, 759 (1974) (citing United States v. Gray, 42 C.M.R.
255 (1970) (“In military life, however, other considerations must be weighed. The armed
forces depend on a command structure that at times must commit men to combat, not
only hazarding their lives but ultimately involving the security of the Nation itself.
Speech that is protected in civil population may nonetheless undermine the effectiveness
of response to command. If it does, it is constitutionally unprotected.”)). See also United
States v. Womack, 29 M.J. 88, 91 (C.A.A.F. 1989) (holding that the First Amendment
and other privacy concerns apply differently to the military community, allowing the
armed forces to constitutionally protect or regulate conduct which might be permissible
elsewhere).
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combination of these? This determination involves a host of other
concerns. For example, in evaluating the position of some DADT
opponents that society is now tolerant of homosexuality, what do the
phrases “society” and “tolerant” really mean? “Society” surely does not
include the majority of California voters who passed a constitutional
amendment prohibiting gay marriage,”® despite the California Supreme
Court’s ruling that gay marriage is constitutionally protected.*® Nor does
“society” include the legislatures of the great majority (82%) of states
who similarly prohibit gay marriage.®* “Society” likewise cannot include
the majority of states (58%) who, even to this day, have refused to enact
employment antidiscrimination laws to protect homosexuals,
specifically.*

Whoever makes the final decision on DADT repeal, he (or they) must
keep in mind a crucial distinction. Don’t Ask, Don’t Tell is criticized by
many, including the Commander-in-Chief, for promoting “lies” among
servicemembers who must suppress the expression of their sexual
preferences in order to serve.®® In a society that treasures freedom of
expression and diversity of personal ideologies, DADT opponents say
such limitations are not only offensive to servicemembers, but also the

2 On 4 November 2008, Proposition 8 added a new amendment to the California
Constitution, which provided that “[o]nly marriage between a man and a woman is valid
or recognized in California.” CAL. CoNsT. art. I, § 7.5.

% prior to the passage of Proposition 8, the California Supreme Court heard the In re
Marriage Cases, 183 P.3d 384 (Cal. 2008), which held that it was a state constitutional
violation to deny same-sex couples the ability to marry. After the passage of Prop 8, on
25 May 2009, the California Supreme Court issues its decision in Strauss v. Horton, 207
P.3d 48 (Cal. 2009), which upheld the proposition but validated all marriages performed
before 5 November 2008.

3! Those states without marriage prohibitions, either from statutory law or amendments to
their respective state constitution are Connecticut, lowa, Massachusetts, New Hampshire,
New Jersey, New Mexico, New York, Rhode Island, and Vermont. See HRC Map of
Statewide Marriage Prohibitions, Jan. 13, 2010, available at http://www.hrc.org/docu
ments/marriage_prohibitions_2009.pdf (last visited Mar. 28, 2010).

% Those states with employment laws prohibiting employment discrimination on the
basis of sexual orientation and/or gender identity are: California, Colorado, Connecticut,
Delaware, District of Columbia, Hawaii, Illinois, lowa, Maine, Maryland, Massachusetts,
Minnesota, Nevada, New Hampshire, New Jersey, New Mexico, New York, Oregon,
Rhode Island, Vermont, Washington, and Wisconsin. See HRC Map of Statewide
Employment Laws & Policies, Feb. 3, 2010, available at http://www.hrc.org/
documents/Employment_Laws_and_Policies.pdf (last visited Mar. 28, 2010).

33 See Christine Simmons, Obama HRC Speech: ““I Will End Don’t Ask, Don’t Tell,”
Says President Obama, Oct. 10, 2009, available at http://www.huffingtonpost.com/20
09/10/10/obama-says-he-will-end-do_n_316524.html (last visited Mar. 28, 2010).
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fundamental values that undergird our Republic.3* Just as it enhances a
Soldier’s morale and dignity to freely worship a particular faith, so too
would free and open expression of his sexual preference, argue the
opponents of DADT.*

Overwhelmingly, the issue of personal sexual identity and its
expression has taken center stage in the public discourse and has fueled
the fire that now envelopes DADT. Opponents of DADT have
strategically offered officers like Second Lieutenant Sandy Tsao® and
1LT Daniel Choi in an effort to carefully and narrowly frame the issue as
one of “identity.”®" But this clean, sanitized picture has been cropped
neatly to avoid the more controversial issues. While a key issue focuses
on the right to “say who he or she is” by announcing an affinity for a
member of the same sex,® public discussions have focused far less on
the relationship between sexual identity and physical acts in furtherance
of that identity—whether those acts include propositioning the same sex
to engage in dates or sexual acts or engaging in the actual sexual acts.
The obvious connection between beliefs and acts raises the question of
whether policymakers must treat both issues as a unified whole, rather
than two entirely separate issues.

Addressing the repeal of DADT requires policymakers to first
distinguish between beliefs and acts. A belief is entirely a product of the

% See NATHANIEL FRANK, UNFRIENDLY FIRE: How THE GAY BAN UNDERMINES THE
MILITARY AND WEAKENS AMERICA 291-95 (2009).

% See id.

% Second Lieutenant Sandy Tsao revealed her sexual orientation to her commanding
officer while at the same time writing a personal letter to President Obama, urging the
Commander-in-Chief to repeal DADT. On 5 May 2009, Tsao received a handwritten
letter from President Barack Obama stating: “Thanks for the wonderful and thoughtful
letter. It is because of outstanding Americans like you that | committed to changing our
current policy. Although it will take some time to complete (partly because it needs
Congressional action) | intend to fulfill my commitment.” Andy Marra, A Personal
Promise from President Obama on “Don’t Ask, Don’t Tell,” May 7, 2009, available at
http://glaadblog.org/2009/05/07/a-personal-promise-from-president-obama-on-dont-ask-
dont-tell/ (last visited Mar. 31, 2010). See also Spencer Ackermen, DADT: LT Choi Not
Back on Active Duty After All, WAsH. INDEP., Feb. 10, 2010, http://washingtonindepen
dent.com/76243/dadt-It-choi-not-back-on-active-duty-after-all.

% See Bridgette P. LaVictoire, Dan Choi’s Actions at White House Largely Lacking
Support in LGBT Community, Mar. 23, 2010, available at http://lezgetreal.com/
?p=29204 (last visited Mar. 29, 2010).

% Many advocates for repeal of DADT and former gay and leshian servicemembers
explain how the current policy accounts for their inability to “tell” fellow
servicemembers that they are homosexual, which is separate from discussions of
homosexual acts. See, e.g., FRANK, supra note 34, at 258-90.
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mind and need not be expressed. Acts are either voluntary or
involuntary. That society and the military do not punish a person for
thinking even the most horrendous criminal thoughts evidences the
sanctity of belief.** Debates have raged about whether being gay is
voluntary or involuntary—that is, whether biochemical or other
conditions are responsible for creating homosexual urges.* While this
determination is well beyond the scope of the DADT debate, it
illuminates the difference between beliefs and acts: even if a
homosexual servicemember has no iota of control over his homosexual
desires, he always retains the ability to regulate how, when, where, and
to what intensity those desires are expressed.

A Soldier who is homosexual and wants to express her identity
verbally may desire to tell close friends during the process of “coming
out” in a very private and personally significant way.** Alternatively,
she may want to announce her homosexual identity during a formation to
ensure that everyone in her unit is aware of it. Because she always
maintains the ability to time and control her verbal expression and the
very words she uses, the Soldier is always responsible and accountable
for her errors in judgment. We hold heterosexual Soldiers to the same
standard, as evident in prohibitions on harassing language,* and must,
therefore, apply these standards and restrictions uniformly. As reflected

¥ See, e.9., WAYNE R. LAFAVE, CRIMINAL LAW 206 (4th ed. 2003) (providing that “[b]ad
thoughts alone cannot constitute crime [and] there must be an act, or omission to act,
where there is a legal duty to act™).

40 See, e.g., Peter S. Bearman & Hannah Brueckner, Opposite-sex Twins and Adolescent
Same-Sex Attraction, 107 Am. J. Soc. 1179, 1181 (2002) (discussing findings that
“adolescent males who are opposite-sex twins are twice as likely as expected to report
same-sex attraction”); Brian S. Mustanski et al., A Genome-wide Scan of Male Sexual
Orientation, 116 HuM. GENETICS 272, 273-78 (2005); Dean H. Hammer et al., A Linkage
Between DNA Markers on the X Chromosome and Male Sexual Orientation, 261 Sci.
321, 322-25 (1993); S. LeVay, A Difference in Hypothalamic Structure Between
Heterosexual and Homosexual Men, 253 Sci. 1034, 1035-37 (1999).

“1 Many homosexuals have described the coming-out process as an integral part of one’s
self-development. See generally RoB EICHBERG, COMING OuT: AN ACT OF LoVE (1990)
(discussing how gays and leshians can use methods such as letter writing and formal
meetings to ease the difficulty of the coming out process). See generally MARY V.
BOHREK, COMING OUT TO PARENTS: Two-WAY SURVIVAL GUIDE FOR LESBIANS AND GAY
MEN AND THEIR PARENTS (1983).

42 «gexual harassment” under the UCMJ includes “influencing, offering to influence, or
threatening the career, pay, or job of another person in exchange for sexual favors, and
deliberate or repeated offensive comments or gestures of a sexual nature.” UCMJ art. 92
(2008). See also U.S. Dep’T OF DEF, DIR. 1350.2, DEPARTMENT OF DEFENSE MILITARY
EQUAL OPPORTUNITY (EO) PROGRAM (21 Nov. 2003).



218 MILITARY LAW REVIEW [Vol. 203

in the Model Penal Code® and the Uniform Code of Military Justice,* a
sexual advance, such as flirtation or a request for a date, is a matter
entirely of volition, deliberation, and calculation. It is paramount to
recognize that being gay does not “cause” a servicemember to reach for
the same sex’s crotch, any more than being heterosexual “causes” one to
reach for the opposite sex’s crotch.

In fact, given that there are homosexuals who know their sexual
identity but who have never acted on it,*® it cannot be said that being
homosexual necessarily includes or involves engaging in a particular
sexual act. To presume so would devalue the experiences of a great
many members of the LGBT community, who have recognized,
sometimes since the earliest days of their childhood, that something was
“different” about the way they felt inside—about their spirituality and the
concept of who they were as people and individuals.*® If it is a
discriminatory mindset that repeal of DADT is supposed to eliminate,
addressing the issue of sexuality in a respectful and nondiscriminatory
manner also requires recognition of the cheapening effects of labeling.*’
Homosexuals must not be defined by the sexual acts in which they could
potentially engage, no more than Jews are defined by the wearing of

“ See MoDEL PENAL CODE, § 2.02 (Official Draft 1962).

4 See United States v. Axelson, 65 M.J. 501, 513 (A.C.C.A. 2007) (“A bodily movement,
to qualify as an act forming the basis of criminal liability, must be voluntary.” (citing
LAFAVE, supra note 39, at 208)).

4 See, e.g., SKI HUNTER, COMING OUT AND DISCLOSURES: LGBT PERSONS ACROSS THE
LIFESPAN 29 (2007) (identifying cases in which “some women and men identify as
lesbian, gay, or bisexual and experience both affectional and sexual desire for others of
the same sex-gender but currently have no sexual partners” and further explaining that
“[t]his could be a desired or undesired state”). For a military example, Marine Staff
Sergeant Eric Alva, the first American wounded in the war in Irag, came out after being
medically discharged from the military. See Eric Alva, Coming Out Against Don’t Ask,
Don’t Tell, available at http://www.hrc.org/alva/index.htm (last visited Mar. 30, 2010).

4 See, e.g., DANA ROSENFELD, THE CHANGING OF THE GUARD: LESBIAN AND GAY
ELDERS, IDENTITY AND SocIAL CHANGE 14 (2003) (observing the experiences of people
who knew of their sexual orientation “during the early years, often in childhood”); Julie
Bolcer, Bono to ET: ““I Always Felt Male,” Oct. 29, 2009, available at http://www.
advocate.com/Arts_and_Entertainment/Entertainment_News/Chaz_Bono_Talks_with_En
tertainment_Tonight/ (last visited Mar. 31, 2010); Matt Sedansky, Gay Seniors Come Out
Late, Start Second Lifetime, ASSOCIATED PRress, Mar. 15, 2010, available at
http://www.google.com/hostednews/ap/article/ALeqM5g4EmbNtiFqQVvMnsVPU_z 4L T
VShQD9EETR283 (last visited Mar. 31, 2010) (addressing several senior citizens
“different” feelings they felt throughout life was the realization that they were gay).

47 See FRED L. PINcus, UNDERSTANDING DIVERSITY: AN INTRODUCTION TO CLASS, RACE,
GENDER, AND SEXUAL ORIENTATION 169-70 (2d ed. 2010).
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Yarmulkes.”® For the military to assume that identifying oneself as a
homosexual automatically includes engagement in specific sexual acts
has precisely this prohibited, marginalizing, and stereotyped effect.

The examples from religion are also instructive on the issue of
DADT’s repeal. Allowing a Soldier to serve openly as a Christian
currently may involve many things. It may involve identifying oneself as
a practicing member of the faith and attending religious services.” But
even with these allowances, come restrictions that acknowledge
overriding communal aspects of military service.® Being a Christian
does not allow a Soldier to proselytize persons of other faiths or to
baptize an unwilling peer.>* Ultimately, it would be rash and illogical to
assume that repeal of DADT necessarily requires elimination of
prohibitions on homosexual conduct. Just as it is illegal to shout “fire” in
a crowded auditorium, even despite freedom of speech,> prohibitions on
homosexual banter, solicitation to engage in homosexual acts, the display
of homosexual pornographic materials, graphic discussions of
homosexual sexual activities, display of one’s genitals to a member of
the same sex, or sexual touching, groping, or grabbing—occurring in
public social settings or the military workplace—all have an independent

8 See generally Iddo Tavery, Of Yarmulkes and Categories: Delegating Boundaries and
the Phenomenology of Interactional Expectation, 39 THEORY & Soc’y 49 (2009).

49 See U.S. DEP'T OF DEF., INSTR. 1300.17, ACCOMMODATION OF RELIGIOUS PRACTICES
WITHIN THE MILITARY SERVICES (10 Feb. 2009) [hereinafter DoDI 1300.17]. See also
U.S. DEP’T OF ARMY, REG. 600-20, ARMY COMMAND PoLicy { 5-6 (7 June 2006)
[hereinafter AR 600-20].

*® The Department of Defense specifies that each of the branches “should” grant requests
for religious accommodations but only “when accommodation will not have an adverse
impact on military readiness, unit cohesion, standards, or discipline.” DoDI 1300.17,
supra note 49. Although the language is slightly different, the Army, Air Force, Navy
and Marines, and Coast Guard apply the same general principle. See AR 600-20, supra
note 49; U.S. DeP’T OF NAvVY, SEC’Y OF NAVY INSTR. 1730.8B, ACCOMMODATION OF
RELIGIoUs PRACTICES (2 Oct. 2008); U.S. DEP’T oF AIR FORCE, INSTR. 36-2706,
MILITARY EQUAL OPPORTUNITY AND TREATMENT PROGRAM (29 July 2004); U.S. CoAST
GUARD, INSTR. 1730.4B, RELIGIOUS MINISTRIES WITHIN THE COAST GUARD (30 Aug.
1994).

%! See Headquarters, Dep’t of Army, Gen. Order No. 1 (4 Apr. 2009).

%2 Schenck v. United States, 249 U.S. 47 (1919). During World War 1, Charles Schenck,
the General Secretary of the Socialist Party of America, was convicted for violating the
Espionage Act when he mailed about 15,000 circulars to draftees suggesting they resist
the draft. See id. at 49. In a unanimous decision, Justice Oliver Wendell Holmes, Jr.,
wrote, “The most stringent protection of free speech would not protect a man in falsely
shouting fire in a theatre causing panic.” Id. at 52.
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basis for prohibition, irrespective of one’s sexual identity.”® Even if
policymakers must make some accommodations for the “expression” of
one’s homosexuality, they must acknowledge the independent
justifications for separation of acts from identity and addressing those
acts entirely independently.

I1l. Matters of Inclusiveness:  Repeal of DADT Would Apply
Inconsistently to Bisexual and Transgender Servicemembers

A visit to almost any college campus in America would probably
reveal the way sexual minorities in the LGBT community have been
lumped together as a single entity and interest group.® The acronym
LGBT, alone, is suggestive of this prevailing view.® However, a careful
analysis of the unique concerns related to each of these groups evidences
dissimilar experiences, needs, and reactions from the public.56 As
opposed to homosexuality, which characterizes an affinity and attraction
to solely the same sex,” bisexuality is characterized mainly by the
transitory nature of one’s sexual affinity and the desire and ability to shift
sexual attention to members of both sexes.®® Contrarily, the diagnosis of
transgender involves an element of dissatisfaction with one’s own
biologically assigned gender, which might involve affinity towards
members of either sex, but, at its heart, generally involves an expressive

5% Under Article 134, the military may punish acts which are “prejudicial to good order
and discipline” or “service discrediting”. UCMJ art. 134 (2008). Acts such as the
display of one’s genitals may also be punishable as an Indecent Exposure under Article
120. Id. art. 120(n).

% Campus Pride is a nonprofit organization and online community devoted to “develop
necessary resources, programs, and services to support LGBT and ally students on
college campuses across the United States.” CampusPride.org, available at
http://www.campuspride.org/aboutus.asp (last visited Mar. 31, 2010).

% See generally LGBT Rights: Leshian, Gay, Bisexual and Transgender Project,
American Civil Liberties Union, available at http://www.aclu.org/Igbt-rights (last visited
Mar. 31, 2010). However, there are activists from separate communities who have
argued for separate consideration based on the incongruity of various interests. See The
National Gay and Lesbian Task Force, Bisexual Issues, available at
http://www.thetaskforce.org/issues/bisexuality, and Transgender Issues, available at
http://www.thetaskforce.org/issues/transgender (last visited Mar. 31, 2010).

% See Mary Bradford, The Bisexual Experience: Living in a Dichotomous Culture, 4 J.
BISEXUALITY 7, 8-13 (2004).

*" See MERRIAM WEBSTER’S MEDICAL DICTIONARY (ONLINE) (2010), http://www.merri
am-webster.com/medical/homosexual (defining “homosexual”).

%8 See id. (defining “bisexual”).
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component in the desire to appear outwardly as the opposite gender of
one’s birth.*

Bisexual servicemembers present unique concerns that cannot easily
be addressed by policy regimes solely applicable to their homosexual and
heterosexual counterparts. If the military institutes accommodations for
homosexual servicemembers based solely on same-sex attraction, such as
segregated barracks, the question still remains as to how the military
accommodates its bisexual servicemembers.  This determination
potentially hinges on the individual practices of each bisexual
servicemember, as a bisexual servicemember may be attracted to both
sexes concurrently or sequentially.®® Further complicating matters is the
unpredictable nature of a bisexual person’s sexual attraction. While
some may suggest that gays and lesbians are not sexually attracted to
heterosexuals, thereby negating any reason to provide separate
accommodations, a bisexual’s sexual attraction is often determined by
factors besides sexual orientation or gender.®* Additionally, homosexual
servicemembers could reasonably oppose the inclusion of bisexuals in
such accommodations because of their affinity for members of the
opposite gender and the desire to maintain an individual identity without
the discomfort of exposure to a heterosexual lifestyle. Bisexual
servicemembers could likewise voice opposition to such arrangements
for much the same reason. Ultimately, the consideration of bisexuality
will require not only additional accommodations, but also different
treatment, above and beyond changes instituted specifically for
homosexual servicemembers.

% As an official diagnosis, a transgender person, or one diagnosed with gender dysphoria,
“[a] persistent aversion toward some or all of those physical characteristics or social roles
that connote one’s own biological sex.” See AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND
STATISTICAL MANUAL OF MENTAL DISORDERS 823 (text rev., 4th ed. 2000) [hereinafter
DSM-IV-TR].

60 See MARJORIE GARBER, VICE VERSA: BISEXUALITY AND THE EROTICISM OF EVERYDAY
LiIFe 147 (1995) (“Clinicians these days tend to characterize bisexuality as either
‘sequential’ or ‘concurrent,” depending upon whether the same-sex/opposite sex
relationships are going on at the same time . . . what, precisely, is ‘the same time’?
Alternate nights? The same night? The same bed?”).

81 See MARTIN S. WEINBERG ET AL., DUAL ATTRACTION: UNDERSTANDING BISEXUALITY
55 (1994) (“I don’t think it has much to do with pitting a good-looking man against a
good-looking woman. | think it has more to do with my own feelings of whether I'm
attracted to men or women more at a particular point.”).
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Although bisexual servicemembers add a layer of complexity to
DADT repeal efforts, transsexual servicemembers add several more.
While, in modern times, most clinicians no longer treat homosexuality as
a disease or disorder,®” the same cannot be said for the psychological
condition related to transgender persons. Not only is this lifestyle
associated with a clinically diagnosable condition—"“gender
dysphoria,”®® also known as “Gender Identity Disorder.”® Gender
Identity Disorder (GID) is a basis for disqualification from service in the
U.S. armed forces on entirely medical grounds.®> For a person to be
diagnosed with GID under the Diagnostic and Statistical Manual of
Mental Disorders (DSM-IV-TR), that person must meet all of the
following four diagnostic criteria:

(1) Evidence of a “strong and persistent” identification
with another gender;®

(2) Evidence of a persistent anxiety or unease with the
gender assigned at birth:®’

(3) No concurrent physical intersex characteristics;

(4) Significant clinical distress or impairment with
work, social situations, or other aspects of life.®®

Although some transgender personnel may be gay, lesbian, or bisexual,
the resulting gender identification is not comparable to homosexuality;
gender identity refers to one’s sense of “maleness” or “femaleness,””

62 |n 1973, the American Psychiatric Association altered its classification of

homosexuality as a mental disease or disorder. See Am. Psychiatric Ass’n,
Homosexuality and Sexual Orientation Disturbance: Proposed Change in DSM-I1I
(Position Statement Retired), available at http://www.psychiatryonline.com/DSMPDF/
DSM-I1_Homosexuality_Revision.pdf (last visited Mar. 31, 2010). But see U.S. Dep’T
OF DEF., INSTR. 1332.38, PHYSICAL DISABILITY EVALUATION (10 July 2006) (classifying
homosexuality as a mental disorder for the purposes of the DoD physical disability
evaluation, even though homosexuality is not classified as a mental disease).
zj See DSM-IV-TR, supra note 59, at 823.

Id.
% See U.S. DEP'T OF ARMY, REG. 40-501, STANDARDS OF MEDICAL FITNESS § 3-35 (10
Sept. 2008) (rendering the individual administratively unfit for military service).
23 See DSM-IV-TR, supra note 59, at 581.
*la
4.
0 See generally Anita C. Barnes, The Sexual Continuum: Transsexual Prisoners, 24
NEW ENG. INT’L & ComP. L. ANN. 599, 600-02 (1998) (discussing the difficulties faced
by transgender prisoners when the Federal Bureau of Prisons placed persons with like-
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while homosexuality refers to one’s sexual attraction to a member of a
specific gender.”

For a majority of transgender persons, simply living a stable life
requires extensive medical treatment and clinical assistance.”” Necessary
care normally includes “ongoing psychotherapy and counseling sessions,
periodic hormone treatment, long-term electrolysis sessions, periodic
outpatient body-countering procedures, and other medically necessary
procedures to effectuate and maintain the transition from one sex to
another.”” Required hormone therapy may range from infrequent to
weekly or even daily depending on one’s physical composition.”
Hormone treatments further regulate a range of physiological functions,
including one’s “mood, eating, and sleeping.””®  Without such
therapeutic intervention, transgender personnel can suffer extensive
psychological trauma that not only interferes with their well-being, but
also the well-being of co-workers or people in close physical proximity.”

Of significance to military service, especially in deployed areas or
field training settings, hormone treatments can, and frequently do, result
in significant complications. For example, estrogen therapy has resulted
in the increased risk of thromboembolic disease, myocardial infarction,
breast cancer, abnormal liver function, and fertility problems.77
Testosterone therapy likewise results in the increased risk of strokes and
heart attacks, abnormal liver function, renal disease, endometrial cancer,
and osteoporosis.”

Costs of accommodating the unique needs of transgender
servicemembers under a repealed DADT would be monumental,
especially considering the price tag accompanying gender reassignment
surgery. The costs of hormone therapy, simply in preparation for the

gender physical attributes, to include pre-operative transgender prisoners, in the same
holding facilities).
d.
72 See Jennifer L. Levi & Bennett H. Klein, Pursuing Protection for Transgender People
Through Disability Laws, in TRANSGENDER RIGHTS 74, 85 (Paisley Currah et al. eds.,
2006).
1d.
™ See id.
> See generally http://depts.washington.edu/hivaids/spop/case4/discussion.html (last
visited Mar. 31, 2010) [hereinafter Transgender Issues].
"® See Levi & Klein, supra note 72, at 86.
;; See generally Transgender Issues, supra note 75.

Id.
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operation, can range from $300 to $2,400 per year,”® while surgery on
just the genitals costs approximately $15,000.*° More extensive work on
the genitalia, face, and chest may exceed $50,000, solely for those
procedures,® exclusive of the psychotherapy required to acclimate to the
demands of this tremendous transition. These costs also do not
contemplate corrective surgery, which is often required for procedures of
this sensitive nature, especially the construction of a prosthetic penis in a
female-to-male conversion and treatment for urinary tract infections.®

For anyone doubting that transgender personnel may desire to enter
military service, or are already serving silently like homosexuals, a 2008
study conducted by the Palm Center, a research organization at the
University of California, Santa Barbara, provides important guidance.®®
Basing its findings on information obtained from members of the
Transgender American Veterans Association (TAVA), the Palm Center
concluded that the DADT policy was of primary concern to transgender
servicemembers,® whose numbers on active duty accounted for some of
the 660 self-identified responses.®® Buttressing these findings is the fact
that many open transgender community activists formerly served in the
armed forces.®

Concerns over transgender personnel serving openly in the military
include not only issues of physical appearance, but more importantly, the
emotional highs and lows commonly experienced during the course of
one’s transition, which pose problems even if these servicemembers do
not deploy. Military courts have commented on some of the problems
related to cross-dressing in the military community. In the case of

™ See, e.g., Sex Reassignment Surgery Costs, available at http://www.costhelper.com/
cost/health/sex-reassignment-surgery.html (last visited Mar. 31, 2010) [hereinafter
Reassignment Costs]. For a range of procedures that transgender reassignment surgery
may entail, including surgery and additional cosmetic procedures, see The Cost of
Transition: The High and the Low Road, available at http://www.tsroadmap.com/reali
ty/finance/fintrncost.html (last visited Mar. 31, 2010).

z‘l) Reassignment Costs, supra note 79.

lg

# See Karl Bryant & Kristen Schilt, Transgender People in the U.S. Military: Summary
and Analysis of the 2008 Transgender American Veterans Association Survey, Aug.
2008, available at http://www.palmcenter.org/files/TGPeopleUSMilitary.pdf (last visited
Mar. 31, 2010).

#1d.

%1d.

%1d.
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United States v. Davis, the U.S. Navy prosecuted Electrician’s Mate
Second Class Charles Marks® for wearing women’s clothing (a skirt,
nylons, a women’s blouse, a bra, women’s fashion jeans, nail polish, a
purse, and a wig) on humerous occasions while at the Puget Sound Naval
Shipyard.?® In two instances, Davis wore women’s attire in public areas
such as outside the Bachelor Enlisted Quarters and the Motion Picture
Exchange.®® Davis defended his conduct on the grounds that the wearing
of women’s attire is not “criminal conduct.”®® While agreeing that the
wear of women’s attire by a male is not “inherently unlawful,” the Court
of Military Appeals rejected Davis’s assertions, largely due to Davis’s
admissions that “he was aware of the adverse effects created by his
conduct.”® In rejecting his defense, the Court of Military Appeals,
upheld his conviction under Article 134 on the grounds that:

The particular facts and circumstances . . . in this case
describe conduct on a military installation which
virtually always would be prejudicial to good order and
discipline and discrediting to the Armed Forces. The
fact that there are some conceivable situations—such as
a King Neptune ceremony and Kibuki theater—where
“cross-dressing” might not be prejudicial to good order
and discipline is not significant. These occasions do not
generally occur in or near a barracks or a theater, the
locations describe in the specifications.”

Objections that servicemembers can freely attend gay bars, which
customarily feature performances by “drag queens,” and that such
“performers” have changed public opinion on transgender persons,
represent a mere trivialization of a serious issue. One need only review
documentary films about the experiences of post-operative transgender
people, who, despite full conversion to the living conventions of their
new physical identity, are routinely shunned from the workplace, subject

87 At the time of appellate review, Electrician’s Mate Second Class Charles Marks had
changed his name to Ms. Karen Davis. See United States v. Davis, 26 M.J. 445 (C.M.A.
1988).

8 1d. at 447.

8 See id.

4.

° |d. at 448. During the court-martial, Davis “admitted that his co-workers had refused
to work with him as a result of his cross-dressing and that the command would not use
him in his rating because of this.” Id.

% 1d. at 449.
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to harassment, and even abandoned by their former friends and their
current family members.*® Any efforts to repeal DADT or replace it with
a new policy must contemplate the complex issues generated by
transsexual and bisexual servicemembers who prefer sexual activities
with members of either gender. If the armed services are fashioned as a
mere Petri dish for uninformed social experimentation, the policymakers
responsible for such experimentation must be ready to shoulder
responsibility if their experiments fail and the resulting reactions limit
the effectiveness of our military at a time of war and global terrorism.

IV. DADT’s Repeal Will Depend on Non-Legislative Policy Changes

While DADT came about as the result of congressional enactments,**
its repeal can only be effectuated through a variety of actions, only some
of which relate to Congress. If the repeal of DADT is predicated upon
the desire to permit not only a servicemember’s ability to enter into a gay
marriage, but also official recognition thereof, repeal of DADT would
necessarily require administrative action to provide housing and other
allowances for homosexual married couples.®® At a minimum, meeting
desired objectives would require amendments to housing regulations,
assuming this could be done in a fair manner.®

% For example, the eight-part documentary TransGeneration covers the difficulties that
four college students face with their family, friends, and daily lives, as they undergo
gender transition. See TRANSGENERATION (Sundance Channel 2005).

% See Fred L. Borch, The History of ““Don’t Ask, Don’t Tell”” in the Army: How We Got
to It and Why It Is What It Is, 203 MiL. L. Rev. 189 (2010).

% Military regulations typically refer to a servicemember’s ability to obtain additional
Basic Allowances for Housing (BAH) at the “with dependent” rate, only after the
servicemember establishes the dependent through official documentation. See U.S.
Dep’T oF ARMY, REG. 680-300, REPORTING OF DEPENDENTS OF ACTIVE DUTY MILITARY
PERSONNEL AND US CITIZEN EMPLOYEES { 3 (12 Jan. 1976).

% See, e.g., Kathi Westcott & Rebecca Sawyer, Silent Sacrifices: The Impact of “Don’t
Ask, Don’t Tell”” on Lesbian and Gay Military Families, 14 DUKE J. GENDER L. & PoL’Y
1121, 1121-26 (2007). In this article, the authors note some examples of areas requiring
fundamental changes, such as: (1) U.S. DerP’T oF DEF., INSTR. 1000.13, IDENTIFICATION
(ID) CARDS FOR MEMBERS OF THE UNIFORMED SERVICES, THEIR DEPENDENTS, AND OTHER
ELIGIBLE INDIVIDUALS (1997); (2) U.S. DeEP’T oF Der., INSTR. 1341.2, DEFENSE
ENROLLMENT ELIGIBILITY REPORTING SYSTEM (DEERS) PROCEDURES (1999) (requiring
the enrollment of military dependents, usually lawful spouses and minor children, in
order to receive military benefits as a result of their recognized relationship to the
servicemember). These are only a few examples of the multiple administrative policies
that would require changes following the repeal of DADT.
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Whether predicate action is necessary to address housing
allowances” or the construction of gay, bisexual, and/or transgender
housing facilities,”® policymakers must explore not only the nature of
administrative action but also the source of funding to accommodate
such objectives.”® Comparing rates across the military in 2007, the Tenth
Quadrennial Review of Military Compensation reported that the average
housing allowance for a married servicemember ranged from $1,064.00
for an E-1 to $2,285.00 for a Flag Officer, while the average housing
allowance for single servicemember ranged from $877.00 for an E-1 to
$1,953.00 for a Flag Officer.® Over time, with an unknown number of
